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MORRI SON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code, as in
ef fect when the petition was filed.! Under section 7463(b), the

decision to be entered is not reviewable by any other court, and

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code (Code).
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this opinion shall not be treated as precedent for any other
case.

Petitioner David W Brown (Brown) seeks review under section
6330(d) of the IRS s determ nation rejecting Brown’s proposal to
pay his unpaid tax liabilities for the tax years 2001 through
2004 in installnments of $250 per nonth. The issue for decision
is whether the IRS abused its discretion by refusing to consider
Brown’s chil d-support obligation for one of his children in
eval uating Brown’s proposal.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
incorporated in this opinion by this reference. Brown resided in
Al abama at the tine he filed his petition.

Brown and his wife (the Browns) divorced in 1999. They had
two children. The divorce decree was entered by the circuit
court of Mdrgan County, Al abama, as part of a settlenent between
Brown and his wife. The settlenent consisted not only of the
Browns’ consent to the divorce decree but also of a divorce
agreenent. This agreenent contained the follow ng chil d-support
provi sion, requiring Brown to pay child support of $51.93 per
child per week (which is equal to $225 per child per nonth) until
“any child s arrival at the age of majority”:

Subj ect to the approval of the Court, Husband shall pay
to Wfe through the Ofice of the Register of the
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Crcuit Court, Mrgan County, Al abama, for support and

mai nt enance of the mnor children the sumof Fifty-One

Dol lars and Ninety Three Cents ($51.93) per child per

week, until the first to occur of any of the follow ng

events: (1) death of any child or Husband; (2)

marriage of any child; (3) any child s becom ng self-

supporting; or (4) any child s arrival at the age of

majority.
The dates of birth of Brown’s children are listed in the
agreenent. Fromthese dates we conclude that the two children
were aged 8 and 13 at the tinme of the divorce agreenent. W can
al so conclude that Brown’ s younger child turned 19 on February
17, 2009, and his older child turned 19 on July 6, 2004. The age
of majority in Al abama is 19, as di scussed bel ow

As part of the divorce decree, the state court entered an
order requiring Brown’s enployers to wi thhold child-support
paynments from his wages and transmt the wi thholdings to the
Al abama Child Support Paynent Center for paynment of child
support. This w thhol ding order was not imedi ately effective.
| nstead, the decree provided that the order “shall not be served
on the enployer of * * * [Brown] and shall not take effect until
* * * [Brown] shall becone delinquent in a dollar anmount equal to
one nmonth of child support paynents”

The IRS alleges that Brown failed to file tinely tax returns

for 2001 through 2004.2 Apparently, Brown made chil d-support

The IRS requested in its brief that this Court find as a
fact that Brown failed to file tinely tax returns for 2001
t hrough 2004. However, we are not able to confirmfromthe
(continued...)
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paynents of $450 per nonth ($225 per child) until his older son's
19th birthday in 2004. Even after his son turned 19, Brown
continued to make the full $450 paynment each nonth. These $450
paynments continued until at |least until January 2008.

On July 25, 2007, the IRS filed a notice of Federal tax lien
agai nst Brown regarding his unpaid tax liabilities for the tax
years 2001 through 2004.® On July 26, 2007, the IRS sent Brown a
letter notifying himthat the IRS had filed the |ien and advi sing
himthat he had a right to a collection hearing under section
6320. Brown requested such a hearing. Brown’s case was assigned
to Darl ene Caputo, an Appeals officer (the Appeals officer) at

the IRS Branch O fice in Menphis, Tennessee.

2(...continued)
Exhibit 5-J referenced in the brief that the statenent is true.
Thus, we do not find the statement above as a fact as we do the
other facts contained in the background section of this opinion.

3The notice of Federal tax lien alleges that Brown owed
$8,278.51 for 2001, $9,267.27 for 2002, $8,528.57 for 2003, and
$8,034.42 for 2004, or $34,108.77 in total. These anobunts
include interest on Brown’s unpaid tax liabilities, as well as
the failure-to-pay penalty. This failure-to-pay penalty accrues
every nonth at the rate of 0.5 percent of the underpaynent per
month. Sec. 6651(a)(2). The penalty will accrue every nonth for
50 nonths if the tax remains unpaid. After the filing of the
noti ce of Federal tax lien, the underpaynent interest and the
failure-to-pay penalty continued to accrue. On the basis of
other parts of the record, we can discern the anounts of
under paynent interest and the failure-to-pay penalty which
accrued fromthe date of the notice until Jan. 17, 2008. These
amounts are $1,220.55 for 2001, $1,724.20 for 2002, $1,957.27 for
2003, and $2,428.80 for 2004, resulting in a total additional
liability of $7,330.82.
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Brown nuil ed vari ous docunments containing evidence of his
i ncome and expenses to Caputo. These docunents included I RS Form
433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed | ndi vi dual s.

On January 8, 2008, a tel ephone conversation took place
bet ween Brown and the Appeals officer. The Appeals officer
generally explained two of the collection alternatives descri bed
in section 6330: (1) an installnment agreenent, by which the
t axpayer pays the entire tax liability over time by making
mont hl y paynents, and (2) an offer-in-conprom se, under which the
| RS forgives a portion of the tax debt. See sec.
6330(c)(2)(A(iii). According to the case activity record
witten by the Appeals officer, the only collection alternative
she and Brown di scussed in detail was the possibility of an
i nstal | nent agreenent covering the tax years 2001-04. Brown did
not dispute the underlying tax liabilities nor did he dispute
that the notice of Federal tax Lien was filed or whether it
shoul d have been filed. His sole contention was that he could
afford an install ment paynent of only $250 per nonth because of
his nonthly expenses, expenses that he clainmed included $450 per
month in child-support paynments for his two children. By
contrast, the Appeals officer told Brown he could afford $700 per
nmont h because she determ ned that Brown no | onger had any | egal

obligation to nmake chil d-support paynents for his two children.
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The record does not reflect whether either party’ s respective
proposal at the hearing ever detailed the duration of a proposed
install nent plan or how many nonthly paynments Brown was to nmke.*

After the January 8 tel ephone conversation, Brown submtted
to the Appeals officer a letter signed by his ex-wife stating
that Brown “is at this tinme, January [9, 2008,] current with
child support paynments in the anmount of $450 dollars per nonth.”5
He had told the Appeals officer that he paid sonme of the child-
support paynents by check to his wife and that the other part he
paid by cash directly to his children. Brown also sent to the
Appeal s officer a copy of the final divorce decree, attached to
whi ch was the di vorce agreenent.

After the January 8 tel ephone conversation, the Appeals
of ficer conducted research on the Wb site Googl e. com and
concluded that the age of “mgjority for child support is 18 yrs
[sic] of age.” Therefore she would “not allow for child support,

whi ch [woul d] increase nonthly di sposable income to $700.00 a

“However, it is clear that because Brown' s assessed and
accrued tax liability exceeds $40, 000, see supra note 3, the
install ment plan had to stretch over several years. The Appeals
officer also nentioned in the case activity record that Brown
“woul d have to nake at |east $600.00 a nonth payments to full pay
bal due [sic].”

5I't should be noted that Brown had a | egal obligation to
make chil d-support paynents only for his younger child when his
ex-wife wote the letter in January 2008. This is true whether
the age of majority for Brown’ s younger child was 18 or 19, as he
turned 19 over a year later on Feb. 17, 2009.
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month.” According to the case activity record, the Appeals
of fi cer decided on January 18, 2008, to sustain the notice of tax
lien. She sent a witten determnation to Brown on January 25, a
determ nation that we describe further below At trial Brown
clainmed that he was in fact able to speak with the Appeal s
of ficer at sone point during January 2008 when, he says, the
Appeal s officer purportedly called himwith news of the final
determination.® During the call, he allegedly explained to her
that the age of majority in the state of Al abama was 19, not 18.
According to Brown, neither party to this subsequent conversation
di scussed a nonthly install nment paynent anount greater than the
$250 Brown initially proposed but |ess than the $700 figure the
Appeal s officer had arrived at.

On January 25, 2008, the IRS sent Brown a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330. The notice stated that the IRS was correct to
assess tax against Brown and to file a tax |lien against him and
that he could make full nmonthly installnent paynents. The notice
asserted that the “nonthly child support paynment for $450.00 was
di sal | oned because of the ages of your children.” 1t noted:
“You sent the court docunents, which show that you are no | onger

required to make child support paynents for the older child, age

®The Appeals officer states in her notes that she spoke with
Brown only at the CDP hearing on Jan. 8, 2008, and was not able
to reach himafter that.
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23, and the younger child, age 18 as of February of 2008.” This
was an apparent reference to the requirenment in the divorce
agreenent of February 11, 1999, that Brown pay child support
until his children reached the age of majority.

Brown tinely filed a petition wwth this Court on February

26, 2008, challenging the Appeals officer’s determnation. In

his petition, he clains that “I amstill paying child support and
will continue to pay child support until Feb. 2009.” He also
stated: “I amwlling to pay a nonthly paynent but can not

af ford $700. 00/ nont h.”

At trial in Birmngham Al abama, on Cctober 14, 2008, Brown
submtted into evidence an order fromthe Crcuit Court of Mrgan
County, Al abama, that ordered Brown to change the way in which he
was to make chil d-support paynents. Attached to this Septenber
22, 2008 order was a separate docunent entitled “Responsibilities
of Individuals Under Child Support Orders”. The docunent stated
t hat

You nust continue to nmake all paynents until the court

order is changed. |If your child s status changes

(turns 19, marries, noves in with a different relative,

obtains a full-tinme job, etc.), you nust continue to

make the sanme paynents until the court changes the

amount you nust pay.

It is unclear who wote the docunent; it is not signed. The IRS
objected to adm ssion of the docunment into evidence because:

it’s a docunent dated nore than eight nonths after the

date of the hearing. Therefore, it could not possibly
have been part of the adm nistrative record when
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Darl| ene Caputo considered * * * [Brown’s] case, and

under the statutory schene and the case law, it’s not

relevant, and it may not be adm ssible.

The court took the IRS s objection under advisenent. The IRS did
not el aborate further on the issue in its post-trial brief.

Brown’s testinony at trial focused on the IRS s failure to
consider his child-support paynents in determ ning how nuch he
could pay to the IRS in nonthly installnments; he submtted no
brief. He conceded that he was |liable for all taxes, interest,
and penalties due and stated that the sole issue in dispute was
the dollar anmobunt of his nmonthly payment under an install nent
plan. He inplicitly conceded that he has no chil d-support
obligation for his older child by discussing only his younger
child at trial, but he did not directly address the issue of
support for his older child at trial. He stated that his
obligation to his younger child would term nate on February 17
2009, when the child would turn 19.

In its post-trial brief, the IRS conceded that the Appeals
of ficer should have taken into account the anount of child
support attributable to Brown’s younger child. It agreed with
Brown that the age of majority in Al abama was in fact 19. The
RS m nimzed the significance of the error, asserting that the
child support of $225 per nonth shoul d have been subtracted from
the nonthly anmount that Brown could pay to the IRS only until the

younger child turned 19 in February 2009, when Brown coul d pay
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the full $700 per nonth the Appeals officer had determ ned. The
| RS argued that Brown’s offer of $250 per nonth, reflecting
support for both children, was too low. Despite its concession
that the Appeals officer m scal culated the anmount Brown coul d
pay, the IRS neverthel ess contended that Appeals officer’s
failure to offer $475 per nmonth, an ampount consistent with a
correct subtraction for one child s support, was not an abuse of
discretion. The IRS clained that no abuse of discretion occurred
because even if the Appeals officer had of fered $475 per nonth,
Brown never indicated he would agree to pay that ampount.’ The
| RS noted that in the event this Court finds that an abuse of
di scretion occurred, it did not object to remand of this case to
the Appeals Ofice. Finally, the IRS argued that the notice of
tax lien should not be w thdrawn because Brown had not requested
it be withdrawn and none of the conditions in section 6323(j) for
wi t hdrawi ng the notice of tax lien were satisfied.

Di scussi on

When the I RS makes an assessnent that a taxpayer owes tax,
t he anobunt of unpaid tax becones a lien in favor of the United
States against all property belonging to that person. Sec.

6321. The IRS can solidify its rights to the property by filing

'As Brown does not argue that he ever offered $475 per nonth
before the i ssuance of the notice of determnation, we find as a
factual matter that he never increased his offer fromthe $250
per nonth he originally offered at the hearing.
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a notice of Federal tax lien with the [ ocal governnent in which
the property is located. Sec. 6323(f). The effect of the filing
is that the lien has priority over subsequent buyers of the
property, holders of security interests in the property,
judgnent-lien creditors, and nechanics |ienholders. Sec.

6323(a). Once the IRS has filed a notice of Federal tax lien
with the local government, it is required to notify the taxpayer.
Sec. 6320(a)(1l). Wthin 30 days after the expiration of the 5-
busi ness-day period for sending the notification, the taxpayer is
permtted by section 6320(a)(3)(B) to request an adm nistrative

heari ng.

There is no entirely independent set of rules that governs
how the I RS and the taxpayer are to handle these |ien hearings.
Rat her, section 6320(c) inports the rules that govern simlar
hearings that the IRS nust hold before it can issue a |l evy.?
Thus, section 6320(c) provides that “For the purposes of this
section, subsections (c), (d) (other than paragraph (2)(B)
thereof), (e), and (g) of section 6330 shall apply.” Section

6330(c)(2) sets forth what issues can be raised by the taxpayer

8The | evy enables the Service to gain custody of taxpayer’s
property whether in the possession of the taxpayer or third
parties.” Elliott, Federal Tax Collections, Liens and Levies,
par. 13.01, at 13-6 (2d ed. 2008). “The * * * |evy does not
determ ne whether the governnment’s rights to the seized property
are superior to those of other claimnts; the |evy does, however,
protect the governnent against diversion or |oss while such
clains are being resolved.” |d.
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at a levy hearing and therefore, by operation of section 6320(c),

it al so governs what issues can be raised by the taxpayer at a

lien hearing. Section 6330(c)(2) provides:

(2)

| ssues at Hearing. - -

(A) In general.--The person may raise at the
hearing any relevant issue relating to the
unpaid tax or the proposed | evy, including--

(1) appropriate spousal defenses;

(1i1) challenges to the appropriateness
of collection actions; and

(1i1) offers of collection alternatives,
whi ch may including the posting of a
bond, the substitution of other assets,
an install nent agreenent, or an offer-

I n-conprom se.

(B) Underlying liability.--The person may

al so raise at the hearing challenges to the
exi stence or anount of the underlying tax
ltability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such
tax liability.

The duties of the Appeals officer in a |levy hearing (and

therefore also a lien hearing) are set forth in section

6330(c)(3). That provision requires the Appeals officer to nmake

a “determnation”, and in making the determ nation the Appeals
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officer nmust “take into consideration * * * the issues rai sed

under [section 6330(c)(2)]."°

Once the Appeals officer has nade the determ nation
descri bed above, the Tax Court can review the determ nation.
Sec. 6330(d)(1). In cases involving taxpayers who are not
di sputing the underlying tax liability, the Court will reviewthe
determ nation of the Appeals officer for abuse of discretion.

Lunsford v. Comm ssioner, 117 T.C. 183, 185 (2001); N cklaus v.

Comm ssioner, 117 T.C 117, 120 (2001); Sego v. Conm ssioner, 114

T.C. 604, 610 (2000); Goza v. Conmm ssioner, 114 T.C 176, 182

(2000). The inquiry hinges on whether the IRS s application of
its discretion was “arbitrary, capricious, or wthout sound basis

in fact or law.” Ganelli v. Comm ssioner, 129 T.C 107, 111

(2007); Wodral v. Comm ssioner, 112 T.C. 19, 23 (1999).

Here we consider the only issue raised by Brown at his lien
hearing. Brown argued only that his paynent of child support for

his two children--at a total rate of $450 per nonth--should be

°A “hearing” for purposes of sec. 6320 incl udes
conversations between the IRS and a taxpayer (and exchanges of
docunents between them that occurred fromthe date that the
t axpayer requests a hearing until the final determ nation by the
Appeal s officer. TTK Mgnt. v. United States, 87 AFTR 2d 2000-
350, 2001-1 USTC par. 50,185 (C.D. Cal. 2000); sec. 301.6320-
1(d)(2), &A-D6, Proced. & Adm n. Regs. Therefore, the “hearing”
for the purpose of this case includes the conversations between
Brown and the Appeals officer (and the docunments exchanged
bet ween Brown and the Appeals officer) between (1) the date of
Brown’s request for a hearing, and (2) the date that the Appeals
of ficer made a final determ nation
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consi dered a necessary expense that reduces the $700 per nonth
that the Appeals officer determ ned Brown otherw se had the
ability to pay under an installnment agreenent. Brown conceded
that he was liable for all taxes, interest, and penalties
assessed against him He did not challenge the filing of the
notice of tax lien itself, and thus he cannot challenge the
notice before the Court. Sec. 301.6320-1(f)(2), QA-F3, Proced.
& Adm n. Regs. Furthernore, Brown does not appear to have any
grounds for challenging the filing of the notice of tax lien.
The | aw does not bar the filing of a notice of tax lien as it
does the conduct of a levy while an install nent agreenent is
under consideration. Secs. 6321, 6331(k)(2); Hult v.

Comm ssioner, T.C Menp. 2007-302. Section 6323(j)(1) permts

the Secretary to withdraw the filing of a tax lien under certain
ci rcunst ances, one of which is where the taxpayer has already
entered into an install nent agreenment. But Brown has not yet
entered into an install nent agreenent. None of the other
circunstances listed in 6323(j)(1) applies that would allow the

IRS to withdraw the filing of the lien.® No other statutory

1Sec. 6323(j)(1) provides in part:
(j) Wthdrawal of Notice in Certain G rcunstances.--

(1) I'n general.--The Secretary may withdraw a notice of
alien filed under this section and this chapter shall be
applied as if the withdrawn notice had not been filed, if
the Secretary determ nes that--

(continued...)
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grounds exist in this case to defeat the filing of the tax lien.
Therefore, the IRS did not abuse its discretion solely by failing

to wwthdraw the filing of the tax lien.

W now turn to Brown’s sole contention, that the Appeals
of ficer should have considered his child-support obligations in
calculating his nonthly installment paynments. Brown’s 1999
di vorce agreenent required himto pay child support for his two
children of $225 per month per child. Brown clainmed at the
hearing that he was still required to nake paynments for both
children (at a total of $450 per nonth), leaving himwth only
$250 per nonth to pay to the IRS. The Appeals officer detern ned
that Brown was no |onger required to make chil d-support paynents
for either child, and therefore he could afford to pay the IRS

$700 per nonth.

10, .. continued)
(A the filing of such notice was premature
or otherwi se not in accordance with admnistrative
procedures of the Secretary,

(B) the taxpayer has entered into an
agreenent under section 6159 to satisfy the tax
liability for which the Iien was inposed by neans
of installnment paynments, unless such agreenent
provi des ot herw se,

(© the withdrawal of such notice wll
facilitate the collection of the tax liability, or

(D) with the consent of the taxpayer or the
Nat i onal Taxpayer Advocate, the w thdrawal of such
notice would be in the best interests of the
t axpayer (as determ ned by the National Taxpayer
Advocate) and the United States.



- 16 -

The Internal Revenue Manual (I RM or Manual) contains the
| RS s extensive guidelines and procedures for its enployees to
observe in evaluating proposed install nent agreenents. 2
Adm ni stration, IRM(CCH), pt. 5.15.1.1 to 5.15.1.4, at 17, 653-
17,658 (May 9, 2008). These procedures do not require the IRS to
enter into an installnment agreenent but nerely to consider any
proposal s of installnment paynents nade by taxpayers. The Manual
directs that for the IRSto enter into an installnent agreenent,
“the taxpayer nust agree to the maxi num nonthly paynent based
upon the taxpayer’s ability to pay.” [d. pt. 5.14.2.1.1(7), at
17,524 (Sept. 26, 2008). The taxpayer’s ability to pay is
determ ned by conparing nonthly incone to “all owabl e’ expenses.
Id. pt. 5.15.1.1 through 5.15.1.36, at 17,653-17,687 (May 9,
2008). Thus, the excess of nonthly income over “all owabl e”
expenses is the m ni mum nonthly paynent an Appeals officer should

accept. See Lites v. Comm ssioner, T.C Menp. 2005-206. 1In

determ ning what is an “all owabl e” expense, the Manual directs
the IRS to include those expenses are “necessary” (nore about
what is a “necessary” expense below) and also to include sone

“condi tional” expenses, none of which are relevant here. 2

1« Condi ti onal ” expenses are those expenses that do not neet
the necessary expense test, but which nay be allowable if the tax
liability, including projected accruals, can be fully paid within
5 years. Schulman v. Comm ssioner, T.C Menp. 2002-129; 2
Adm ni stration, IRM(CCH, pt. 5.15.1.7(7), at 17,663 (May 9,
2008). Brown is arguing that his child-support paynments for his

(continued...)
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Adm ni stration, IRM(CCH), pt. 5.15.1.7(1), (7), at 17,662,
17,633 (May 9, 2008). “[N ecessary” expenses are defined by the
Manual as those reasonabl e expenses “that are necessary to
provide for a taxpayer’s and his or her famly’'s health and
wel fare and/or the production of incone.” 1d. pt. 5.15.1.7(1),
at 17,662 (May 9, 2008). Chil d-support paynents are a
“necessary” expense to be considered, but only if they are (1)
court-ordered, (2) reasonable in anount, and (3) actually being

paid. |d. pt. 5.15.1.10, at 17,667 (May 9, 2008). Recall that

*A 1999 divorce decree required Brown to pay chil d-support
of $225 per child per nmonth until the “child s arrival at
the age of mpjority”;

*the age of mapjority was 19;

*on the date of the hearing (January 8, 2008), one of
Brown’s children was 23 years old, which is far ol der than
the age of majority. The other child was 18 years old (and
woul d turn 19 on February 17, 2009);

*Brown was current on his child-support paynents on the
hearing date (according to his wfe);

the Appeals officer found that Brown was not required by
court order to make the chil d-support paynents to either
chi |l d.

(... continued)
younger child until the child reached age 19 are a necessary
expense. He fails to argue that they could be a conditional
expense, and thus we deem Brown to have conceded that they are
not .
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The I RS now concedes that the Appeals officer violated the
Manual by failing to reduce her estinate of Brown’s ability to
make nmonthly paynents by his obligation to make $52 weekly
paynents for the support of his younger son.'? Being 18 years
old at the tinme of hearing, the son was still a mnor. See Al a.
Code sec. 26-1-1(a) (LexisNexis 1992).% The 1999 agreenent
required Brown to nmake paynents until, in the words of the
agreenent, the child s “arrival at the age of mgjority.” On the
basis of this |anguage, one m ght expect that Brown’s obligation
to support his younger son was di scharged on the day of his son’s
19t h birthday, which was February 17, 2009. 1In his brief, Brown
conceded that his obligation to pay child support ended on the

day of his son's 19th birthday. W accept this concession.

2The IRS concedes this issue in its brief when it states
that “the settlenent officer should have all owed the disputed
$225 per nmonth in calculating the required install nent agreenent
nmont hl y anount for the period ending on the child s 19th
bi rt hday.”

BAl abama is one of a few states that defines the age of
majority as 19, not 18.

YaQur preliminary reading of Al abama chil d-support |aw
suggests that Brown was no | onger required to nmake chil d-support
paynents after his younger son’s 19th birthday. The 1999 divorce
agreenent required Brown to pay for his “mnor children * * *
the sumof * * * $51.93 * * * per child per week * * * until * *
* any child s arrival at the age of majority.” This provision
seens to say that Brown had no obligation to nmake chil d-support
paynments after the younger child reached 19, “the age of
majority.” This theory is supported by sone dicta in Alred v.
Ala. ex rel. Hill, 603 So. 2d 1082 (Ala. Cv. App. 1992). A red
concerned a chil d-support order that required a father to pay $50

(continued...)
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A conclusion that the Appeals officer violated the Internal

¥, .. continued)
per week “‘for the support and mai ntenance of the mnor children
of the parties’”. 1d. at 1083. The father contended that the
use of the adjective “mnor” in the phrase “mnor children”
suggested that child-support paynents were to be automatically
di sconti nued when the children (presumably both children) reached
the age of majority. 1d. at 1085. The Al abama court rejected
the father’s argunent, holding that “*the becom ng of age of a
child ” is not an event that “‘automatically nodifies a child
support judgnent.’” [d. (quoting Hamlton v. Phillips, 494 So.
2d 659, 661 (Ala. Cv. App. 1986)). However, the court took
pains to state that in a case “in which an order designates that
a specific dollar anmount of child support be paid for each of the
parties’ mnor children”, i.e., an order like Brown’s, the result
woul d be different. [d. at 1085. For an order that specifies a
dol I ar anmobunt for each child, the “*becom ng of age of any one of
the children” would be such an event which would entitle a parent
to termnate support for such child pursuant to such order.” 1d.
This dicta in Alred supports the idea that Brown’s obligation to
support his younger child automatically term nated when that
child turned 19.

At trial, however, Brown introduced into evidence a docunent
that, on its face, seens to indicate that his chil d-support
obligations do not automatically term nate. The docunent was an
unsi gned attachnment to a 2008 court order that directed Brown to
make future child-support paynents to the Al abama Child Support
Paynent Center in Mntgonery, Al abama. The unsigned docunent was
entitled “Responsibilities of Individuals Under Child Support
Orders.” This docunent stated: “You nust continue to nmake al
paynments until the court order is changed.” It stated further:
“I'f your child s status changes (turns 19, nmarries, noved in with
a different relative, obtains a full-tinme job, etc.), you nust
continue to nmake the sane paynents until the court changes the
anount you nust pay.” This unsigned docunent seens to indicate
that Brown was not entitled to autonatically stop naki ng paynents
upon his son turning 19 years old. It is unclear what weight, if
any, we should accord to the views of the unnaned authors of this
docunent. But because Brown has conceded that his chil d-support
obligation ceased upon his younger son’s 19th birthday, we need
not consider the weight to be placed on this docunent. For the
sanme reason, we need not rule on the RS s objection to adm ssion
of the 2008 court order and the unsigned docunent (which was that
it was not reviewed by the Appeals officer).
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Revenue Manual would not end this matter. The duty of the
Appeal s officer was to consider the issues raised by Brown,
including “offers of collection alternatives, which may include

* * * an install ment agreenent”. See sec. 6330(c)(2)(A). Brown
of fered to nmake nonthly installments of $250 per nmonth. This was
the “offer” of a “collection alternative”. The Appeals officer
rejected this offer because she thought Brown coul d pay $700 per

mont h.

Al t hough the Appeals officer made an error, the error did
not change the result of the hearing. Even if the Appeals
of ficer had determned that Brown could pay $475 per nonth, it
woul d not have been an abuse of discretion for the Appeals
officer to reject Browmn’s offer as insufficient.® In
consi dering other such harm ess errors, this Court has declined

to remand the case to the Appeals officer

For exanple, in Lindley v. Comm ssioner, T.C. Meno. 2006-

229, affd. sub nom Keller v. Conm ssioner, 568 F.3d 710 (9th

Cr. 2009), the taxpayers submtted an offer-in-conprom se of

$150, 000. The Appeals officer determ ned that the taxpayers

BFor exanple, in Joseph v. Conmissioner, T.C. Menp. 2006-
20, the taxpayer proposed to be allowed to pay his tax liability
in nonthly installnents of $700. The taxpayer submitted a
coll ection statenent showi ng that he had al nost $1,400 of nonthly
incone available to pay his tax liabilities. The Appeals officer
rejected the taxpayer’s $700 proposal, and we affirned this
deci si on.
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could pay $426, 000, which woul d have been sufficient to pay the
tax liability in full. The Tax Court disagreed with the Appeal s
officer’s determnation that the taxpayers could pay
approxi mately $426, 000 and determ ned that the actual anmount the
t axpayers could pay was about $176,000. This was still nore than
t he $150, 000 that the taxpayers offered. The Court hel d:
“Because their reasonable collection potential is greater than
their offer amount, we find that [Appeals officer] M. Ownens’s
rejection of petitioners’ offer-in-conprom se based on doubt as
to collectibility was not arbitrary or capricious.” 1d. The
Court of Appeals for the Ninth Crcuit, in affirmng Lindley
(consolidated with other cases), simlarly observed that “those
relying on mscalculations [by the IRS] fail to denonstrate that,
allowing for the errors, their offers do not remain belowtheir

ability to pay.” Keller v. Conm ssioner, supra at 718.

In Carter v. Comm ssioner, T.C Meno. 2007-25, affd. in part

and vacated in part sub nom Keller v. Comm ssioner, supra, the

t axpayers nmade an offer-in-conprom se of approximtely

$100, 000. ** The Appeals officer determ ned, after considering

®The Court of Appeals for the Ninth Circuit upheld this
Court’s decision in Carter v. Conmm ssioner, T.C Menp. 2007-25,
insofar as rel evant here but vacated it insofar as it dism ssed
the IRS s claimfor former sec. 6621(c) increased interest for
| ack of jurisdiction. Keller v. Conm ssioner, 568 F.3d 710, 725
(9th GCr. 2009), affg. T.C. Menpb. 2006-166, Lindley v.
Commi ssioner, T.C. Meno. 2006-229, MDonough v. Comm SSioner,
T.C. Menpb. 2006-234, and Hansen v. Conmi ssioner, T.C. Meno. 2007-

(continued...)
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their assets and 86 nonths of inconme, that the taxpayers had an
ability to pay about $381,000. The Appeals officer rejected the
offer. At trial the IRS acknow edged that the Appeals officer
had erred in conputing the anount the taxpayers could pay.
Al t hough the Manual directed the officer to consider only 48
mont hs of future inconme, she used 86 nonths. The reconputed
anount that the taxpayers could pay was approxi mately $305, 000.
The court held that the error did not amobunt to an abuse of
di scretion because even using the reconputed nunber, the anopunt
the RS could collect was greater than the taxpayer’s offer. The

opi ni on states:

Ms. Cochran [the Appeals officer] reconputed
petitioners’ reasonable collection potential using 48
nont hs and determ ned that it was $304, 782, instead of
$380, 706, as reflected in the notice of determ nation.
Ms. Cochran testified that the change woul d not have
had an effect on her final determ nation because, using
ei ther calcul ation, petitioners’ reasonable collection
potential was greater than their offer anount

($99,851). W find that Ms. Cochran’s error did not
anount to an abuse of discretion because, even when the
error is corrected, petitioners’ reasonable collection
potential of $304,782 far exceeds their offer amount of
$99, 851.

18, .. continued)
56, and affg. in part and vacating in part Barnes v.
Commi ssioner, T.C. Meno. 2006-150, dayton v. Comm ssioner, T.C
Menp. 2006- 188, Bl ondheimyv. Conm ssioner, T.C Menp. 2006-216,
Ertz v. Commi ssioner, T.C. Menp. 2007-15, Abelein v.
Commi ssioner, T.C. Meno. 2007-24, Carter v. Conm ssioner, T.C.
Meno. 2007-25, Hubbart v. Commissioner, T.C. Menp. 2007-26,
Freeman v. Conmi ssioner, T.C. Mnp. 2007-28, Johnson V.
Commi ssioner, T.C. Meno. 2007-29, Estate of Andrews, T.C. Meno.
2007-30, Catlow v. Conmi ssioner, T.C Mno. 2007-47, and Snith v.
Commi ssioner, T.C. Meno. 2007-73.




In Lloyd v. Conm ssioner, T.C Meno. 2008-15, the taxpayer

made an of fer-in-conprom se of about $140,000. The Appeal s
officer rejected the offer. The taxpayer chall enged the Appeal s
officer’s estimate of the anmpbunt the IRS could collect. The

t axpayer argued that his future income shoul d have been

cal cul at ed by using average incone fromthe 7-year period from
1998 t hrough 2004 rather than the 3-year period from 2002 through
2004 used by the Appeals officer. The Court recal cul ated the
anount using the taxpayer’s proposed 7-year nethod and determ ned
that the recal cul ated anount woul d be about $937,000. The Court
held that the Appeals officer commtted no abuse of discretion in
rejecting the offer. [1d. The Court recogni zed that the Internal
Revenue Manual required that an offer equal or exceed the anount
the IRS can collect fromthe taxpayer in order to be accepted.
Id. Under the circunstances, rejecting the offer conplied with

the standards in the Munual .

In Mcd anahan v. Conmi ssioner, T.C. Menp. 2008-61, the

t axpayer made an offer-in-conprom se of about $29,000. The
Appeal s officer rejected the offer. The taxpayer argued that the
Appeal s officer overestimated the anmount that the I RS coul d
collect. |In particular, the taxpayer believed that the officer
erred in concluding that (1) the taxpayer had realizable equity

of about $3,600 in retirenent accounts, (2) the taxpayer had
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realizable equity of $40,000 in his residence, and (3) the

t axpayer coul d pay $22,000 out of future incone. The Tax Court
held that it was unnecessary to consider these chall enges because
even accepting the taxpayers’s argunents, the offer fell short of

the revised anount that could be collected. The Court said:

We find it unnecessary to decide whether the settlenent
officer’'s determ nation of these anobunts was
appropri ate because, even if all of the foregoing
sources were disregarded, petitioner’s reasonable
col l ection potential would be $33,026.50; that is, the
net realizable equity in his whole life insurance
policies and cash. Petitioner’s highest offer-in-
conprom se was $29, 030, an amount |ess than his
reasonabl e coll ection potential conputed w thout regard
to his future inconme or any other assets. * * * W do
not conduct an i ndependent review of what woul d be an
acceptabl e offer-in-conprom se or substitute our
judgment for that of the Appeals Ofice. Rather, the
Appeal s enpl oyee’ s decision to reject the offers-in-
conprom se will not be disturbed unless it is
arbitrary, capricious, or wthout sound basis in fact
or |aw.

Id. (citations and fn. refs. omtted).

In Atchison v. Conm ssioner, T.C Meno. 2009-8, the taxpayer

of fered to conpromise his tax liability for about $9,000. This
was bel ow the amount of the RS s estimate of what it could
reasonably coll ect, which was approxi mately $91,000. The IRS
therefore rejected the offer. The taxpayers challenged the
anount that the IRS estimated it could reasonably coll ect,
argui ng that the anount shoul d have been $70,311. The Tax Court

held that the IRS did not abuse its discretion in rejecting the
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offer, for two reasons. First, the Court held that the IRS s
estimate was “reasonable”. Second, the Court held that any error
in the estimte was harm ess because the anmount of the taxpayer’s
offer was less than the RS s estimate of collection potential.
Id. On the last point, the Court cited as authority Lloyd v.

Conmi ssi oner, supra, and Carter v. Conmni Ssioner, supra.

We apply the reasoning of Lindley, Carter, LIoyd,

McCd anahan, and Atchison to this case. The Appeals officer
rejected Brown’s of fer to nmake installment paynents of $250 per
nmont h, a decision that was based upon the officer’s incorrect
estimate that Brown could afford paynents of $700. Brown argues
now that the anount he could pay was $475 per nonth. This
appears to be a correct estimate, at |east for the period before
hi s younger son turned 19.! Even so, the Appeals officer did
not abuse her discretion in rejecting Brown’s offer. To have his
of fer considered, the Internal Revenue Manual required Brown to
offer to pay as much as he was able to pay in order to qualify
for an installnent agreenment. He did not do so. Neither the
Manual nor the Code woul d have required the Appeals officer to
make a counteroffer, or to suggest that Brown increase his offer

in the install nent paynment context.

YAfter his younger son turned 19, the anount Brown coul d
pay woul d go up to $700.
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The cases di scussed above, which hold that the IRS has no
duty to nmake a counteroffer after rejecting an inadequate offer,
i nvol ved of fers-in-conprom se rather than install nent paynents.
In the offer-in-conprom se setting, the Internal Revenue Manua
requires that the IRS advise the taxpayer to increase the offer
to the “acceptable anount” if it is too |low Sanuel V.

Conmi ssioner, T.C. Meno. 2007-312; 1 Adm nistration, |nternal

Revenue Manual (CCH), pt. 5.8.4.6, at 16,336 (Sept. 23, 2008).
There is no such provision requiring the IRS to advise the

t axpayer to increase an installnment-paynent offer. Thus, the IRS
has | ess of a duty to nake counteroffers in the context of

i nstal |l nent agreenents.

In one case, the IRS was required to make a counteroffer

after rejecting an inadequate offer. In Sanuel v. Conmm ssioner,

supra, the taxpayer offered to conpromse his tax liabilities for
$30, 000 on account of his inability to pay. The Appeals officer
sent Sanuel a prelimnary determnation |etter indicating that
the offer would need to be increased to approximately $163, 000.
The officer stated that this was not the “final anmount determ ned
to be an acceptable offer.” The taxpayer never increased his
offer. The Appeals officer nade a determ nation to proceed with

collection on the grounds that the IRS could collect nore than
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the $30,000 offer.'® This Court found that the amount the IRS
could in fact collect was $107,094. Noting that the Manual
states that an Appeals officer who finds that an offer is

i nsufficient should contact the taxpayer to advise the taxpayer
to anend the offer to an acceptable anmount, the Court held that

the Appeals officer’s failure to advise himthat an acceptable

anount was $107, 094 was an abuse of discretion. 1d. There is
arguably sone tension between Sanmuel and the Lindley |ine of

cases discussed before. W need not resolve this tension, as we
consi der Sanuel distinguishable fromour case. The Court in
Sanuel expressly cited the existence of a Manual provision
requiring the Appeals officer to do nore than nerely reject an
i nadequate offer-in-conprom se. No such provision exists with
respect to install nent agreenents. Therefore, Sanuel does not

apply here.

Hol di ng that the Appeals officer did not abuse her

di scretion,

Deci sion will be entered for

r espondent.

8The Appeals officer apparently determnmi ned an estimte of
the reasonabl e collection potential. Sanuel v. Conm ssioner,
T.C. Meno. 2007-312. The opinion does not relate what this
estimate was.




